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. ei ACT. 
i Page 
n regi tering an act under private signature 
’ “in a notary’s office does not give it the 
force of an authentic act. Walden vs. 
| Grant & al. ft. 
if a notarial act be subscribed by one witness 
> only, it is valid as a sous seing privé only. 
_ Savenet & al. vs. Le Breton & al. 504 
; ACTION. 
ions take their character from the nature 
of the relief sought. Rochelle & al vs. 


Alvarez. 171 


A ADMINISTRATOR. 

F ill there be a contestatio lilis, or judgment 

| by default, final judgment cannot be reg- 
“ularly proceeded to. Nuttall & wife vs. 

_ Kirkland. 292 

| Taking the oath required by law, is a neces- 

‘ sary and indispensable qualification to the 

Vou. VIII. (N. 8.) 90 
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administ#ator of a succession. ° Queena . a 
ne 
3 Until the administrator presents his accounts, 


Rills. 


and obtains their homologation in the 
court of probates, or until the time ex- 


pires for which he holds his appointment, _ 
any person, having claim on the estate,has — 
aright to sye..him, as representing it. - 


Nuttall & wife vs. Kirkland. 
AGENT. 


or preference on the amount of the 
ment, inthe hands of the defendant, at- 


a 
ee 


tached by a creditor of the principal. 
Martinez vs. Perez & al. 


2 A factor, who employs an agent to sell goods, 


without the authority of his principal, is 
responsible forthe agent. Reynolds & al. 
vs. Kirkman & al. 


3 A person employed as agent to receive and pay 


1 The agent, who carries on a suit, has no | D 






464 


the debts ofa succession, is not thereby,au- — 
thorised to receive legal notice of the as- 


signment or transfer of a debt on the suc- 
cession to a third person. Carlin vs. Du- 


4 The authority to receive notice of the trans- 


fer of a debt must be specially established, 
for, until notice the debtor may pay the 
original creditor, and while he can pay, 8 


212 


ereditor of the first creditor might seize © 


the debt due him. Same case. 
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B ‘3 
ss 


jAnagent or trustee, whois empowered to sell 


certain property and take a'note payable ~ 
‘to himself, may legally sell such note to a 


| third person, although it be in fraud of the 


rights of his employer. : cd vs. Oden 
& al. 214 


A The purchaser of such note cannot be deprived 


of his right'to it, without being repaid the 
money he gave for it. Same case. tb, 


if the party trusted be solvent atthe time, his 


- ceasing to beso, does not render the agent 
who trusted him, liable. Bailey & al. vs. 
Bebhising! cise t gl loll 114 
ALLEGATION. 
Every allegation, on which a prayer for judg- 
ment is grounded, may be disproved. 
Kennedy & al. vs. Develin. 150 


_ AMENDMENT. 


; An amendment will be admitted by filing « 


supplemental petition, even after issue 
joined, where the first petition sued only 

,. the testamenlary heirs, and the amendment 
embraced all who had sued the instituted 
heirs to break the will, and prayed judg- 
ment against them, if they succeeded. 
Dangerfield’s executriz vs.' Thruslon’s heirs 232 


‘na suit on a promissory note, the nature of 


the action is not changed by an amend- 
ment, which alleges a different consider- 


4 | ‘tion from that originally set forth. 


Hughes vs. Harrison & wife. 297 
















716 INDEX OF 


3 If, on such amendment, final ileal is pro: 
ceeded to, without an answer being filed, 
_ or judgment by default taken, the jndg.- 
ment iserroneous. Same case ib, 
4 A petition, claiming damages for the defend. 
ant’s failure to complete a” building, ac- : 
cording to a written agreement, may be 
amended by a demand, under the legal 
warranty resulting from the defendant's 
. undertaking. Police Jury vs. Boissier, 99} 
5 If an amendment to an answer presents, un- 
der another form, a defence substantial- 
ly embraced by the previous pleading, the 
court of the first instance need not re- 
ceive it. Rawle vs. Skipwith § wife. ny | 
‘ ANSWER. : 
1 An answer, put in the*papers of a cause, with- 
out being handed to the clerk and by him 
endorsed and filed, is not a part of the 
record. Monroe vs. McMicken. 510 
APPEAL. 
1 When the evidence is not conclusive, the de- 
cision below is not disturbed. Livaudais* 
vs. S. Boat America, 166 
2 An appeal lies, from the order of a judge, at 
chambers, directing the discharge of a 
party arrested on a ca. sa. Marlinvs. — 
. Asheraft. — 318 
3 If the citation be served after the return 
day, the appeal will be dismissed. Wil- } 
673 
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Kamson & al. vs. Spencer & wife 
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. Page 
4 If the demands, in two consolidated cases, ex- 


ceed, together, $300, an appeal will lie. 


. Hrs, of Ballio vs. Prudhomme & al. 338 
. 5 Where the court. see no ground on which an 
. 2 appeal is taken, to reverse the opinion of 
- the inferior court, it. will be considered as 
e taken for delay, and as frivolous, and the 


judgment of the inferior court will be af- 





; firmed, with costs and 10 per cent. dama- 
92) ges onthe amount of the judgment. Bec- 
tel & al. vs. Brent. 253 
6 When the court is not satisfied with the ver- 
dict, the case is remanded. Belden & Al. 
vs. Rose. 167 
7 The statement of facts may be made at any 





time before the appeal is granted. Scott . 
vs. Blanchard. 303 
8 If the sum originally sued for be under $300, 
and a third party intervenes claiming a 
sum below $300, both claims cannot be 
cumulated to authorise an appeal, altho’ 
they collectively exceed $300. Boulden 
& al. vs. Hughes. 285 


9 If on a verdict, there be judgment for the 
plaintiff, and on an appeal thé. court 
thinks it ought to have been for the de- 

ial fendant, the former may be indulged with 
a new trial, altho’ he did not ask one be- 
low. Bulloc'vs. Pailhos. 172 

10 Ifa case be remanded, the court.on its re- 
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Page 
turn, cannot examine, proceedings, ante- 
rior to the remanding. . Bushnell vs. 
Brown’s heirs. : 187 

11 Ifon remanding/ the court directs’ a survey, - iu 
and the party in whose favor it was direct- 
ed, does not object to proceedings below, 
without’ it, he cannot on a second appeal 
assign as error, that no survey took place. 
Same case ib. 18 

12 When a cause comes up on exceptions, the 
appellate court ean only notice those 
pleaded below. Baudue vs. Domingon. 484 

13 No appeal lies from the order of the infer- 





ior court, discharging a jury, who cannot 

-agree, and continuing the cause. Dicks 

& Al. vs. Chew & al. . dl 690 
14 When the appeal is taken for delay, the judg- 





ment will be affirmed, with ten per cent.» - 
damages. Gardiner vs. Mar. Ch. Soc’y. 500 
15 If justice appears to have been done by the 
verdict, and no attempt was made below, 
toset it aside, the supreme court will 
maintain the judgment given thereon, al- 
tho’ the evidence might have sustaineda 
different verdict. Hebert vs. Esnard. 498 
16 If the appellant is prevented by circumstan- 
ces beyond his controle, from obtaining 
and filing the transcript, he may be re- 
Jeased altho’ the clerk’s certificate hes | 
been delivered to the appellee. Kiwk- ., q 
land vs. his creditors. 597 | 











he 





11 No proceeding can be had in’ the inferior 
court, while the case is pending before the 
appellate court even after judgment a- 
bove, till the expiration of three judicial 
days: Love vs, Dickson. 

18 In a case which depends on a variety of tir- 

- cumstances ¢o prove its true merits, and 
to arrive at the justice of it, where the 
proof is defective and unsatisfactory, the 
cause will be remanded for further pro- 





ceedings on the merits. Marc'vs. Ch. 
Wardens. : 3 


19 If the matter in dispute, be under the value 
of $300, the supreme court cannot act on 





the case. Mayor § al. vs. Maignan. 
20 If there be judgment agaiast the vendee, in 


in warranty, on an appeal of both judg- 
ments, that in favor ofthe warrantor can- 
not be examined, unless he was cited. 
M’ Caleb vs. Hart. 

21 An appeal made returnable at the next term 
of the supreme court after taken, and not 
filed until the second term thereafter, will 
be dismissed with costs. Meeker vs. Mug- 


gah 
22 The appeal willbe dismissed, if the citation 
| be served on the attorney, and it does not 
appear that the appellee is absent or re- 
sides out of the state. Nuttall & wife vs. 
Kirkland. 








favor of the vendor and the party called: 
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257 


122 


155 


184 
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23 In:mere question of facts, the decisions of ™ 
the inferior judge has much weight. Poig- 
nard vs, Lavamore. 158 
24 The supreme court has less deference to the 
decision of the judg@ a quo, in a question 
of fact, where the principal part of the z 
testimony is taken dn @ commission. t In 
Shaw # al. vs, Canter. 689 
25 Ina case of fraud, the verdict has great 
weight in the supreme court. Rousseau 
& al. vs. Daysson. 273 
26 When the equity preponderates in favor of 
the plaintiff, a judgment regularly obtain- 
ed, will not be set aside, to let in a 
legal defence: Rawle vs. Skipwith & wife, 407 
_ 27 If the citation be served, after the return day 
the appeal will be dismissed. Williamson 
% al. vs. Spencer & wife. ) 673 


ATTACHMENT. » | igse 
1 The surety, on an attachment bond, is not lia- 3s 


| r 


S 











ble, when the principal had a cause of ac- 
tion, but fails to recover, on account of 
some irregularity in the proceedings, pos- 
terior to the bond, Garretson & al. ys. 





Zacharie. ' 481. 2 

2 In an attachment case, no attorney is to be ap- . $8 
pointed, by the court, to the defendant, ifi TT Y 
the citation be served on him. Williams _ 
vs. Kimball. 351 





3 An allegation that the defendant is a resi- 
sident of the parish, but has left the 
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_ state, supports an attachment. pe 
vs. Sauland wife, 247 
_ ” ATTORNEY. 

| { The professional services of an attorney, will 
"be determined on a quantum merruit, if no 


agreement is shewn to exist. Bectel § al. 
vs. Brent. is 253 


t In determining the worth. of professionahser- 
vices of an attorney at law, on @ quantum 
merruit, $500 will be deemed ‘adequate 
compensation for settling a claim of 
$3,000, altho’ two suits had been institut- 
ed. Same case. ib. 

A It is a general rule, that the eetis of the 

attorney ceases with the termination of 

the-suit: and also attorneys are presumed 

to act within the limits of their authority, 

unless the contrary is shown. Danger- 

field’s executriz vs. Thrusion’s heirs. 232 


¥ \ Service of the petition and citation on the ate ~ 
; torney of the defendant; altho’ made be- 
fore the services of the attoyney had com- 
menced i ia the suit, is good and legal, une 
less the party on the trial denies the au- 
} thority on oath. Same case, b 
r F Buch attorney may suffer judgment against 2 
jh ants client by consent, without hearing evi- 
: ‘dence in the¢ause, and it will be valid. 
R. Same case. co + 
| Vox, vir. (x.8.) D1 
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: aed / 2° INDEX.OF. 
6 Ifan er claims $500, as attorney of abt ae 
sent heirs, and $75 for services to the dee 
ceased,’ on evidence, that the former ser. 
_ vices are well paid for by $250, the court. 
cannot allow $500. Sainel vs. Sainet “ie | 
7 An attorney at law cannot alienatea judgment ‘ 
obtained by his client, without special au» 
thority. Wald&r vs. Grant § al. a 
BAD FAITH. 
t Under the provision of the old code, the pos 
sessor was not necessarily i in bad faith 2 











from the time suit was commenced; but. : 
he owed fruits from the judicial demand, ° ' 3 | 
Daquin § al..vs. Coiron & al. 608.) , 
‘ BANK. a. | 
I Directors of banks are required to exercise 


ordinary care in the discharge of their du- 


-oties. Percy & al. vs.. Millaudon & al. 68 [lor 
ia 








“2 But if any thing occur, to awaken suspicion 
of the fidelity of the subordinate officers i 


_of the institution, a higher degree of ail ‘ * 
| 





" gence must be exercised. Same case, 3 

3 They are responsible i in their private capacity : 
"for loss arising from any illegal measure | 

of the board of directors which they did gs 

not oppose, Same case. ap , 

4 They are not responsible for errofs of judg- 
‘ment unless the error be of the he gromgent, | 

kind. ‘Same case. = * af os 

‘S They.cannot delegate to the president and Tt bed 
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ie Page 
|. cashier the authority to discount bills or 
notes. Same case. Sea ib.» 
. it they sell stock above the market price to | 
' , ,, thepresident, the contract inland maid At 
w |) : * Same case. _ ib. 
7 Ho it is if they baron money of the bank 
| # from the cashier, on a promise to replace 
"it, either in cash or bank serk Same 
case. : , ib. 
They cannot discharge tablets from the 
responsibility, they may have ineurred as 
stireties of the cashier by reporting the 
transactions of that officer to be correct, 
608 }f and obtaining in 1 this report a resolution of 
"|B the board of directors, to discharge them. 
Same case, ; p podtyineet BR 
, B‘LL OF EXCHANGE. 
6g |!fon a comparison of the day of acceptance, 
the day designated for payment, and the 
tenor of the bill, it appears, the day of 
a ‘ j * grace were included with those of sight, 
| between the day of acceptance and that 
, designated for payment, ‘that’ day is the 
peremptory one of payment, and protest 


% 
a 


~ MA 





1 is legal. . Kenner & al. vs. ‘their creditors. 36 Xe. 
i, Pilthe acceptance be not dated, parol evidence — 
2 t vis admissible to show on what day it was 4 
i a . Same case. &. 
2 . BOUNDARY. 


«ee 


i iW qu évendee has a right to the land,as far asthe 
‘| spot called foras a boundary, tho’ she dis- 
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tance given does not enable him to reach 
it.. Brand ys. Daunoy, 
E ; CA. SA, 
a 1 A defendant, arrested ona ca. sa. and dise 
q charged from imprisonment by the plain. 
tiff, may be imprisoned again. Martine, | 
Ashcraft _— 
See Arreat. 2 a | 
’ CITATION. 
1 If s a party be not cited, and judgment be had 
against him and he imprisoned thereon,he | 

: may avail himself of the want of aa 5 

“ tion, Abat vs. Holmes: — 1h 











¥ 
i 


CIVIL CODE. 

3A transaction, made before the adoption of the 
old civil code, alienating slaves, in virtue | > 
of which the heirs of the ancester, who | — 
was the vendee, claim such slaves -and 

. their increase, must be governed by the, | ». 

laws of Spain, Ducrest’s heirs vs. Bijewtit 7 
estate. | 
See Bap Farrn. 


COMMUNITY. 

1 Where a creditor of a community gives are | 
lease of his claim to the surviving hus 

band of that community, and takes ry 

new obligation and mortgage from the } 
husband, on lands purchased by him at 

“the sale of the community property, su 


o 











* 
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each | J creditor must-look to the husband as 
! sively and individually forhis debt. -An- 
drews & al. vs. Ackerson. 205 


2 The creditor, by releasing his community debt, 





fay } _and consequently his prior mortgage on 
aine | wl 
ue hy the conanlty property, and one a 
Ke new obligation and mortgage, lets in the 
tacit mortgage of the heirs of the wife, on 
the property first mortgaged, which at- 
weit I taches and becomes superior. _ Samecase 1b. 
had _.. $ The heirs of ‘the community in right of their 
yhe mother, cannot be affected by the origi- 
ite. * “nal claim of the creditor against the com- 
TF | munity, after having released the commu- 
nity in favor of the surviving husband, be- 
_ cause by such release the husband got 
the ts 4 
credit as having discharged a community 
i a debt to that amount. Same case ib. 
- 4 Ifthe heirs could now be charged and com- 
He pelled to pay the debt, thus released by te 
i 4 the creditor of the community in favor of 
5s their father, they would be ivice charged 
with-it—having allowed it in the liquida- 
» tion of their claims against their father 
in the probate court. Same case ib. 
ee 5 Property, purchased at the sale ofa succession 
i _by. the husband, becomes liable in his 
a) hands as natural tutor to the heirs, for the 
be amount of their claims in right of their 
at deceased mother. Same case ib 





6 The enforcing such mortgage on the property 











726 INDEX OF, 
does not rescind the sale of it toa credit- 
or of such husband, but on the re 
affirms it. Same case. | ib, 


COMMON CARRIER. 
1 The new code has wrought no change in the 
liability of steamboat owners. Kimbal a6 
vs. Blanc & al. 386 
CONTINUANCE. _ 
1A continuance will. not be granted on the 











ground of surprise, when that surprise did 
not arise from the acts of the adversary, 
but from the application of the known 
rules of law to the proceedings in the 
cause. Rawle vs, Skipwith & wife. 407 
CONTRACT. 
1 It is an implied condition of every contract, 
that the work contracted for shall be done. 
in a sufficiently workmanlike manner, and 
the materials furnished shall not be spoil- 
ed. Lewis vs. Blanchard, 290 ‘4 
2 A person, undertaking to superintend a distil- A 








ettaggs 
be 






lery and: sugar plantation, comes under an 

implied covenant, to possess and display 

the necessary skill to conduct sueh busi- 

ness. Garahan ys. Weeks. . : 190 
SA person, exhibiting such skill i in the perform- 

ance of his agreement, will be enabled to 

recover the full amount of his wages due, 

in an action for work and labor done, on 

@ quartum meruit. Same case. ib. 
4 Contracts are governed by the laws of the 
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country in which they are passed: and “iy 
the comity of nations, are enforced accor- 
ding to those. laws, by the: state to which 

the parties. have reughed. Miles vs. 
Oden & al. v 214 


COURT OF PROBATES. 
1 The sentence of a court of probates admitting 
a will, is prima. facie binding. Donaldson 











vs. Winter. — 1% 
2 A decree ofa court of poitinten ms may bie annull- 
ed, by it. Same case, — ib. 


_ 8 A parent, may demand the adjudication of any 
property, held in common with his chil- 
. dren. Harty Sal. vs: Harty & al. 518 
4 Creditors are not bound by a decree of a 
court of probates, which they had no op- 
portunity to oppose. allio & al. vs. 
% ; Wilson. 344 








5 A vacant estate cannot be sued except ina 
‘=, court of probates. Poirot vs. Vesser. 595 
CURATOR. 


1 A curator cannot compensate a claim of the 
estate, with a debt due to a firm of which 
he isamember. Byrd vs. McMicken. 163 


DAMAGES. 
1 Anagreement,thata workman will be guided by 
7 the defendants, does fot affect their 
. 3 claim for damages, if the work be not 
-— performed in a skilful and workmanlike 
‘ manner, Nichols vs. Hanse & al. 492 
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$ 
DEBTOR IN SOLIDO. 

1 On the failure-pf a debtor in solido, the co- 
debtor may be procceded against, without 
waiting for the issue of the proceedings in 
the concurso. Marinstein & al. vs. Wolff. 679 


DONALDSONVILLE. ' 
1 The act of 1823 professedly changed thé lim- 
its of Donaldson.- Winter vs. Corporation 
of Donaldson. 553 


‘DONATION. 
1 A donation must be made before a notary and 
twowitnesses.. Jardela vs. Abat. . 1% | 


EMANCIPATION. 
1 A slave under thirty years of age, cannot be 
presumed to have been emancipated. 
Melleur & al. vs. Coupry. * 


ERROR. 
1 One cannot be relieved from the consequences 
of his error, on a matter of law. Mead ¢ 
vs. Chadwick. 296 


EVIDENCE. 

1 Evidence may be received to support a plea 

pone in which the time is not stated. 
& al. vs, Rose. 

2 The ow of a court of chancery, in anoth- 
er state, certified by the clerk, with the 
attestation of the. chancellor that the 
certificate is in due form, is legal evi- 
dence. Scott vs. Blanchard. 
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Pago 
ts If the defendant be interrogated as to his sig- 
nature to the note, and negl@cts to an- 
swer, but pleads the general issue, the sig- 
nature is admitted, but every other legal 
| defence remains open. Hughes vs. Har- 4 
4 rison & wife. ey te * 297 ‘4 
_ [4 The general rule is, that he who affirms must 
| prove, but where the affirmative involves 
3 a negative, the proof miist come from the 
other side. Mare. vs Ch. Wardens. 257 
§ The plaintiff affirmed thatthe curate did not 
4 receive a salary, and it devolved on the 
Rad defendants to prove that_he did; for the 
negative, which was involved in the affirm- 
ative, cauld-not be proved. Same case. tb, 
¢The copy of a sherift’s deed is no legal evi- 
28 ; dence till the absence of the original be 
; accounted for. Donaldson vs. Winter. — 175 
| Be The want of survey does not exclude parol 
i ' proof of boundaries. Gayoso vs. Bald- 
296 ‘¥ win’s Executors. 658 
t Judgment obtained by the wife ‘against the 
‘1° husband, is evidence of the debt in an hy- 





pothecary action. Beard vs. Bijeaux § al. 459 
}) But where the answer tharges the judgment 


aes to have been obtained through fraud and 
collusion, the wife must give evidence to 
prove it was bona fide. Same case. ib 
mp) The third possessor is bound by the wifes 
| J judgment against the husband. Pijeau vs. 


" Beard. 40} 
} Vou. vii (x.8.) 92 
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11 The recitals in a title emanating from gm 
ment aresevidence against the possessor 
without title. Boatner ys. Ventress. 644 

12 Proof of minority may be made by witnesses, 


19 





who have known the minor from infancy. 
Broussard vs. Mallet & al. 269 

13 Although the register of baptism is higher 
évidence of the age of a person, than § 99 
proof by witnesses, yet the existence of 
the former will not be presumed—it must 
be positively proved, that such register 

~ does exist. Same case. ib, 

14 Neither births, baptisms. or deaths, are i 21 
so universally recorded, as to enable the 
court to ground a legal presumption on 
the fact of their being so. Same case. ib, § 

15 Evidence may be given to show money was ‘92 
paid previous to the day on which the re- 
ceipt is executed. Clamageran vs. Sa- 
cerdotte. 533 

16 The declarations of the- nite who makes a 23 
stipulation pour autrui, cannot be given in 
evidence. Dismukes & al. vs. Musgrove, 315 | 

17 Other evidence than the return of the sheriff, 
that a witness cannot be found, will au- 24 
thorise proof of his hand writing. Same 





case. ib} 
18 An appraisement of a succession in the state . 95 
of Mississippi, though executed under pri- 
vate signature, may be given in evidence 
in this, where they made apartofthepro- [| 96 
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Pa 


ceedings of the orphan court of that state. 
Same case. a ae 

19 When the party, offering a record in evi- 
dence, alleges it to be incomplete, and 
offers a transcript of the part omitted, the 
court may receive both as proof of the 
whole record. Same case. 

20 The record of a suit, brought by the party, 
who has made a conveyance for the ben- 
efit of another, may be given in evidence, 
to show an intention to revoke the gift. 
Same case. 

21 Parol evidence is admissible under the Spanish 
law, to prove the alienation and acquisi- 
tion of property, such as land and slaves. 
Ducrest’s heirs vs, Bijeau’s estate. 


22 To repel the plea of coveture, the wife’s pe- 


tition to be admitted as heir, accompa- 
nied by the husband’s authorization, is ad- 


missible evidence. Flower vs. O’ Conner. 555 


23 Parol evidence may be given, that one of the 
parties to an act, perused it several days 
before he affixed his signature. Hepp vs. 
Parker. 
24 Parol evidence cannot be given to contra- 
dict the date of an authentic act. Same 
case. 


' 25 Parol evidence of the contents of a deed can- 


not be received, without proof of its loss or 
destruction: Lewis & al.vs. Beatty. 
26 The defendant is bound to adduce every evi- 







































ib. 


192 


473 


287 



































732 /_ aNDEX oF 
Ze _° dence necessasy to support his plea, Mor. ~ 
7" gan vs. Maddox & al. 294 
27 Authentic acts are full evidence against the 
parties and those who claim under them. ied q 
Millaudon vs. Police Jury. - i 192 . 
28 When the allegations inthe petition, charge 
that the sale was a sham one, without con- 
sideration, the admissions and declarations 
of the parties to theact of Sale, going to _ 
establish an expréss agreement that the 











‘ aq 


thing sold should be returned, on the ven- 

der’s repaying the price, are inadmissible. 
evidence to prove the fraud, ‘Palfrey’s 
"Syndic vs. Francois &. al, 20 § 
29 Evidence, going to prove a different species, 
a of fraud_ from that alleged in the peti+ 
7 tion, is inadmissible. Same case, ), ae 
30 Evidence of the declarations of the vendor _ .™ 
and vendee, relativet o the hire of the pro- “we 
perty, alleged to have been fraudulently 
sold, made two years after the act of sale, 
_ is inadmissible to provethe nature ofsuch . fF 
. Same case. * bh F 
$1 The plea of non num pecunia camot be resis- | 
ted by evidence of an existing note, x 
Weimprender 0s. Fleming, 95 5” 
$2 An affadavit for a continuance, need not state ] 

that the testimony wanted could not have 

been discovered by proper. diligence be- ia 
fore the trial. Flower vs. Pore 555 


i 
See Bitt or Excuance. 
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/ Page 

EXECUTION. 

: Ina case where there was a conditional judg- 
ment, that the defendant should have 90 
days to procure evidence and establish ” 
any sét-offs he might have, and no use 
made of the condition/within the time, it 
is too late for the heirsin a subsequent 

: trialit@ enquire fnto this matter. Dan- < 

] getfield’s trecutria vs. Thruston’s heirs, 292 a! 

See Ca. Sa. & Fi. Fa. 

EXECUTOR. 


‘3 An executrix, deriving her authority from a 
as | probate court of another state, cannot ex- ‘ * 

























% 


ercise the character of executrix here, 
without first having presented the testa- 
ment to a court of probate in this state. 
Dangerfield’s Exectlriz vs. Thruston’s 
5 See Fr. Fa. Oye * 
| In an action against a defendant ‘for fraud; 
i 1 which is personal to himself, it is unne- 
cessary to join others in the action, who 
|. ‘were owners of the thing sold, and about 
e 1 | _ which the fraud is alleged to have ‘been 
5 | committed. Rousseau & al. ¥s. Dayson, 273 
r In the sale of a steamboat, where the defend- 
, . ant represented to the purchasers, that he 
| had bought it for them’ at $2,500, and 
would sell to them at the same price, when 
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Page 
in fact he gave but $2,000, the excess in 
price of $500 is fraudulent, for which dam- 


_ ages will be allowed. Same case. ib, 


3 But in regard to the purchaser of one third of 
the boat, who was not imposed on by the 
misrepresentation of the price paid for it, 
the sale is good. Same case. ab. 





4 If a suit be brought to set asidea conveyance 
obtained by fraud, and the fraud be clear- 
ly proved, the conveyance will be set a- 
side, between the parties, but the rights of 
third persons, who are purchasers, with- 
out notice,will not be disregarded. T'hom- 
as vs. Mead. | ! * 84i 
5 Fraud will not be inferred from slight pre- 
sumptions. Caldwell vs. Benedict & al. 454 
See Insotvent 1, 2, 3. "q 


FREE NEGRO. ’ 
1 A negro born in the northwestern territory i 






since the ordinance of 1787, is free. Mer- 
ry vs. Chexnaider. 699} 
FI. FA: 
1 The vendee of property ona fi. fa. acquires no 
" right-on property which did not belong to 
the debtor. Hrs. of Ballio vs. Poisset. ‘ 336 
2 The sheriff cannot surrender property, seized 
ona fi. fa..to a claimant, who obtains an | 
injunction to stay the sale. Lacy vs. Buh- } 
ler. ’ 661 
See Huspanp & Wire. 
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PRINCIPAL MATTERS. 


HUSBAND & WIFE. 


1 The slaves which the second husband of the 


grandmother, received in payment of a 
debt due the community existing between 
her and her first husband, go to the heirs 
of the grandmother: but the increase of 


735 


Page 


the slaves belong to the community as ac- - 


quests and gains: © Ducrest’s heirs vs. Bi- 
jeau’s estate. 


2 The produce or increase of slaves and animals 


are considered as much the result of the 
care and solicitude of their possessors, as 
of nature; and form a part of the commu- 
nity of acquests and gains. Same case. 


$ The property of thé succession, when received 


by the wife, is paraphernal. Flower vs. 
O’ Connor. m=" 


4 A wife may introduce her husband’s acknowl- 


edgement, in an act to which she was not 
a party, to show that he received part of 
her property. Savenet & al. vs. Le Briton 
&al, 


5 The wife may resume the administration of 


her paraphernal property , previously con- 
fided to her husband, whenever she choos- 
es: and also demand restitution of what 
is the object or price of it. Gilbeauz’s 
heirs vs. Cormier. 


_6 During the pendency of a suit against the hus- 


band by the heirs of a former marriage, 
for a partition and restitution of the com- 


192 


555 


501 


228 
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P 
munity property, the second wife may 


come in and interplead, and claim restitu- 
tion and separation of her paraphernal 
property. Same case. 


7 The tacit lien or mortgage of such wife in the 


estate of her husband is superior in de- , 


gree or prior, to that of heirs of a former 
wife; and her paraphernal property, either 
in kind or the price, will be decreed, be- 
fore the claims of thé heirs are admitted. 
Same case. 

8 A wife may cumulate an action for a separation 
with a prayer for an injunction to stay a 
sale on a fi. fa. against her husband. 
Wrincle vs. Wrincle & al. ' 

9 By the Spanish law, if the money which the 
wife brought into marriage, whether dolal 


or paraphernal, was employed in the pur- . 


chase of slaves, or other immoveable, the 
property became hers, if she chose. Du- 


crest’s heirs vs. Bijeau’s estate. ~ 


10 When the purchase was made with the wife’s 


consent, the property was hers at the dis- _ 


solution of the marriage, whether her hus- 


band was insolvent or not. Same case. 


11 Ifthe purehase of an immoveable was made 
with her money and without the wife’s 
consent, she had only a subsidiary right, 
to be exercised in case of her husband’s 
insolvency. Same case. 

12 The wife cannot be surety for the husband. 


333 © 
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PRINCIPAL MATTERS. 


And, where she binds herself as principal, 

she may ‘show the contract” was one of 

suretyship, altho’ she did not take 3 coun- 

terletter. Pile vs. Patin & al. 692 
19 Amarried woman, who, jointly with her hus- 

band, purchases property from her father, 

cannot contradict the act of sale, and 








prove by parol evidence, thedonation of it 
was contemplated. Lloyd vs. Graham & 
a. han: 700 
INJUNCTION. 
| An execution will not be enjoined, for matter: 
which might have been pleaded to the ac- 
tion. Monroe vs. McMicken. 610 
¢ Whether the sheriff who has been enjoined 
| _— from proceeding on an execution, may 
not, after the injunctionis dissolved, pro- 
ceed to sell.—quere? Dugat vs. Babin & al. 394 





yy On a motion to dissolve an injunction, all the 
* | matters alleged in the petition are taken 


for true. A debtor in whose hands the 
debt due by him is attached, may enjoin 
7» anexecution issued against him by his 
4 creditor. Morgan vs. Peet & al. 395 
5 (It is always in time for the defendant to moye 
| for the dissolution of an injunction, for 
matters appearing on the face of the pe- 
tition. - Walker vs. Vanwinkle & al. 560 
q iit may be done after answer put in. -Same 
; case. ae ib. 
}) Whether the circumstance of a party having 
} Vou. vir. (x.8.) 93 






















738 


INDEX OF 


an action for damages, prevents his ob- 


_ taining an injunction ? Caldwell vs. Cline, 694 


INSOLVENT. 

1 The question of fraud made by a creditor in con- 
curso, against an insolvent debtor, extends , 
no further than to deprive such debtorof 
the benefit of insolvent laws. “Palfrey’s 
syndic vs. Francois & al. 

2. A charge of fraud made against an insolvent 
debtor, by a creditor in concurso and over- 
ruled; does not form res judica in a subse- 
quent suit by the syndic of such creditor, 
against the debtor, on the same charge, to 
set aside a fraudulent sale. Same case. 

3 After insolvency, an individual creditor cannot 
bring an action to set aside a conveyance 
made by the debtor. The suit must be in 
the name of the assignees. Roman vs. 


Hennen & al. 

4 A debtor who makes a concordate with his 
creditors, must pay the expenses of col- 
lecting the debts assigned to the trustees. 
Clamageran vs. Sacerdotte, 

5 He is not responsible for fees paid gratuitous- 
ly to counsel. Same case. 
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INTEREST. 
1 Interest will not be allowed on a note, given for 
the purchase and price of slaves, when 
there is a contest between two adverse 


parties about the proceeds, until such con- * | 
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test is decided; because until then, the oe 

__ ker of the note is not. considered in mora. 

_ Miles vs. Oden & al. 214 
9 When the interest is g legal consequence of 
the debt, a demand for the principal, is a 
demand for the principal and interest. 

) Daquin & al. vs, Coiron & al. 608 
260 $ Interest does not run, in case of eviction, until 
) the warrantor is put in mora, by being ci- 





2 


ted in warranty, or by demanding the 
. sum, which is the price of the thing evict- 
| ed. = Nerull’s heirs & wife vs. L’Enclos. 185 


4 When the demand of the sum which is the 
price of the thing evicted, is made, interest 
is due, only, as in case of an ordinary debt; 





and interest runs from the time of the de- 
mand. Same case wb. 
_| 6 The rate of interest to be paid from the date 

of a note may be legally stipulated, accor- 
ding to the law of the place where the 
note is made, altho” it be payable in ano- , 
ther, where the stipulation of a lesser rate 








Se ae is alone legal. “Depau vs. Humphrey's. i 
, See Fi. Fa. 
. JUDGNENT. , 
1 Where a previous judgment has been obtained 
, A in one of the courtsof this state by an ex- 
<= ecutrix, residing in another state, and no 


objection or evidence to the’ contrary, it 
will be presumed she was duly qualified. 
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Dangerfield’s ezecutriz vs. Thruston’s PP iz 
2 A judgment derives its force and effect from 
what is decreed by the court, not from 
' what‘is admitted by the parties. Cuebas 
vs. Venas. , 465 
S$ A judgment, confessed by an attorney, inpres- 
ence of his client, has‘no preference over 
one confessed out of the client’s presence. 
Same case. - , ib. 
4 Ajudgment cannot be given with preference, 
without a prayer fora writ of seizure and 





judgment by privilege. Same case. ib. 
» JURY. . 
1 When the statute directs a jury to be drawn 
within thirty days after the passage of the 
act, and.it is done afterwards, the jury is 
not legally empannelled. Buholvs.Bou- 
dousquie. 425 
JUSTICE OF THE PEACE. | 
1 No matter what may be the value of the im- 
provements placed on the premises, the 











justice of the peace has jurisdiction under 

the act of 1819. Walker vs. Vanwinkle 

& al. : 660 
- _ LAND, 

1 He who claims under-an order of survey, must 
deduce his title from the grantee of the 
order. Rachal &al. vs. Irwin. — . 9331 1 

2 It is not enough, that he deduces his title from 
a person in whose favour the commission- 
ers granted a certificate. Same case. ab. 


he 
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_ $ Whethera sale of land on a mortgage execut- 

ed by the vendor, is an eviction of the ven- 

dee, which will authorise him to resist pay- 

ment ? quere. Woodruff vs. Wederstandt 

85 & al. 108 


LAND COMMISSIONERS, 
1 The decision of the board of tommissioners 
under the authority of the United States, 


3 





ib. _ in regard to donation claims in Florida, is 
final, and cannot be re-examined in a court 
of justice. om | Velltress. 644 
wb. 





1 The assignee ofa fara may a the lessee 


by summary ‘process vs. Van- 
winkle & al. ‘ 560 


. LIEN. 
495 1 Liens, on land and slaves remaining in the 
| hands of the owner or seller, haye no ef- 
fect against third persons, unless they are 
duly recorded. Miles vs. Oden & al. 214 
2 Liens, existing on land or slaves in other states ’ 
are subject to the same rules of register- 


sen ing gs in our own, when the parties come 
to this state to enforce veo lierts. 


Same case. ' m . 
LITIGIOUS RIGHT. 
331 | 1 The court will not notice the objection that a - 


litigious right was purchased, if it was not 
made below. Sanchez vs. F. E. Church 


Society. . 452 
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MINOR.. 

1 Third persons; who are strangers to the par- 
ties, buying property at a judicial sale, 
belonging to minors, can compel such mi- 
nors to refund the price, on setting aside 
the sale as illegal, where the purchase mo- 
ney has been applied fo their use. An- 
drews & al. vs. Ackerson. 005 

2 But the case is different where a creditor re- 
leases a community debt, and takes a new 
obligationgnd mortgage from the surviv- 
ing husband, and’ sells such mortgaged 


% 


property to pay the debt—here,-by the ) 


release thé husband was allowed the a- 
mount debt in his settlement with 


the heirs of the mother; and in enforcing 
their tacit mortgage on such property, are 
not bound to repay the creditor, who was 


purchaser, the price he had given. Same 
' ease 


8 The obligation or contract of a minor is not 
void under the 93d article of the old civil 
code, page 76, but he cannot be required 
to pay more on such obligation, than the 
«amount of one year of his revenue. i 
Broussard vs.. Mallett & al. 269 : 
4 Judgment cannot be given in genera] terms a- 
gainst such minor, but only against the 
moveables; he cannot alienate his immove- 
able property, without authority. Eman- 


cipated minors are here spoken of only. 
Same case. ib. | 
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5 Execution issuing on such judgment, shall not 
be levied on the immoveables and slaves. 





























Same case. ib. 
6 Aminor has a mortgage on the property of a 
person, who intermeddles with his estate. 





Nolte & co. vs. their creditors. 366 
MORTGAGE, 
205 1 Notes given to relieve a party, who mortgages — 


slaves for the indemnification of the payee 
need not be marked nevarietur by a notary. 
Rousseau vs. his creditors. 384 
2 Recording a mortgage in the name of an as- ' 
Me signee is not proof against third persons of 
the assignment. Walden vs. Grant § al. 565 
$ Personal property cannot -be mortgaged. 
Franklin vs. Warfield’s Syndic. 441 


4 The new civil code (art. 3280) exempts the 

property and estates of all collectors of 

ib, moneys, such as sherifls, §c. from mort- 

| gage from the time of its promulgation. 
Belly vs. Haw & al. ; 243 


5 Buta collector of a trade or navigatiog com- 

pany appointed between the promulgation 

of the old and new codes, would be subject- / 
, ed to the legal mortgage, according to the 
| terms of his appointment, altho’ by the 

new code they ceased to exist. » Same 

case. ib. 
6 The state, who is the lawgiver and a party, may 
constitutionally declare, all mortgages in 
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: P 
her favor shall cease to exist, as to mo- 
neys thereafter collected. Same case. ib. 


NEW TRIAL. 29 
1 The supreme court will not rescind an order 
consolidating two cases, made by consent 
of parties, and by which one of the par- 3 
ties has a privileged claim compensated 
in judgment, by an ordinary debt, and 
prays for a new trial and rescission of the | 
order. Fuxvs. King & King vs. Fux. 187 
2 A new trial will not be awarded, on the ground 
that the party cast, in the suit, incautious- 
ly placed his case before the court ina 
particular form, in which a privileged 
claim was compensated by an ordinary 
debt. Samecase. ib. 


NOTARY. 
1 Anotary cannot be allowed to give evidence 
of a party’s declaration at the time of ex- ep 


























6 F 


ecuting anact. Pijeau vs. Beard, 401 


NOTICE. 
1 Notice tp a third party who purchases ata 


Zz 


sale, of prior title, is sufficient to hold 
the property, although the title may not 
be regularly recorded, if such notice be 
given at orbeforethe sale. Bell vs. Haw 
&al.. 243 


PARTNER. 
1 An action does not lie against a co-partner, for 
any sum paid for the partnership, or funds 
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placed init, till.after a*settlement: Mead 


vs. Curry. 280 


2 Asuit for a specific sum, cannot be considered - 
as one for asettlement, even when there *] 
is a prayer for general relief.— Same case. 1b 
$ The defendant may take advantage of this, by 
an exception filed during the trial. Same 


- 


case. j tb. 


4 Ifpartners state, in the preamble of anagree- 

ment, that they have settled their affairs 

to the day of the date, no account can be 

claimed by either, of any anterior trans- 
action.  Dufart ys. Dufour. «2 363 

6 Partnership debts must. be paid out of the 

| partnership estate, and private and sepa- 

rate ones out of the private and separate 

estate of the individual partner. Morgan 
vs. his.credilors. 599 


6 Partnership creditors, unable to obtain pay- 
ment of the partnership estate, cannot 
resort tothe private and separate estate 
till private and separate creditors are sat- 
isfied. Same case le 





7 Parol evidence is admissible to prove the nature 
: of a partnership, without producing the 
articles themselves. Jackson & al. vs. 
Porter. 200 


} 8 Where two partners join in partnership to 
practice law, and in the course of business 


Von. vir (N. 8.) 94 
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become agents to sell land, slaves, &c. the 
latter acts-or agency being agreed to by 
all the partners, isas much within the 
scope of the partnership as if a clause had 
been inserted, expressly authorising it. 
S.ume case. ae ib. 
9 M. authorized B B, who were partners in the 
practice of law, as his agents to sell a 
tract of land for $4,000: but writes to C 
on the subject of the Jand, and says he 
“has a thought of asking $6,000, but does 
not name any price; and in the meanwhi-c 
B B sells it for $4,000—~the agency of B 
B is not revoked by the letter from M, 
the principal, to C. Same cas-. ib. 
1) Where a deed was executed by one of the 
partners in the name of the partnership, 
parol e.idence was received to show tho 
written assent of the other partner to the 
execution ofthe deed. Same case. io 


11 A partnership may be appointed agent or at- 
torney to perform any act, trust or duty, 
within the objects of the partnership—tke 
responsibility attaches to all, and the ad- 
vantages resuiting are enjoyed by all the 
members; although one only of the parte 
ners execute the trust in the name of the 
whole. Sime case. ~ ab 

12 Where a partnershipis appointed to perform 
a trust or agency foreign to its object, it 
is not thereby void, but the trust may be 











b. 








4 When suit is brought on a judgment of a sis- 
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performed, if all the partners assent. 
Same case. 


13 A creditor re‘easing a privileged c’aim against 


a partnership, in favor cfone of the part- 
ners, thus enab!ing him to deduct the a- 
mount in a settlement with his co-part- 
ners, such creditor cannot compel the Jat+ 
ter to reimburse their part of the sum so 
released, before they can enforce a preve 
ious lien, on the thing newly mortgaged 
and which was given in payment. An- 
drews & al. vs. Ackerson. 


14 The remedy of the creditér is against the 


partner he trusted; because by his act, his 
right against the community or pai tner- 
ship is exlinguished ; and if it revives by e- 
viction, it revives only against him whose 
note was taken for the original debt. 
Same case. 


PLEADING. 


1 After defendants have joined intheir answer, 


they cannot be permitted to sever in their 
defence. Mathews vs. Heirs of De Lur- 
ond. 


2 Minority must be pleaded; the plaintiff is not 


obliged to prove the defendant is a majors 
ity. House vs. Croft. 


3 A prayer for judgment, is a sufficient allegation 


that the money alleged in the petition to 
be due, is unpaid Same case. 


ib, 


205 


id, 


505 
704 


ib. 
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ter state, it isnot necessary to allege that 
the court which rendered judgment is a 
court of competent jurisdiction, «Same 


case. . ib. 
5 Peyment of a debt cannot be pleaded in.re- 


convention. ‘Samecase. tb, 
6 The faith and credit due to judgments of the 

courts of other states of the Union, ex- 

tends as.well to their competency, as to 

the correctness of the matters decided by 

them. Same case. ib. 


POSSESSION. 
1 Nothing prevents a man, who has the right of 


possession, from taking into his hands the 
object which is subject to it, nor is there 
any necessity for his asking or obtaining 
the consent of a person who has no right 
of possession, although that person may 
have the possession of the thing. Wells 
vs. Wells. 307 


PRACTICE. 
1 If, after-an amended petition is filed, the case 


is submitted to a jury, without an answer 
béing filed, or judgment’ by.default, the 
proceedings are irregular. Baillio’s heirs 


2 A defendant may be cited, tho’ the petition 
does not contain a prayer to that effect. 
Baudue vs..Domingon. 434 

3 A supplemental petition, asking more than the 


vs. Prudhome & al. 338 
10 


original, does not alter the substance of 








the latter. Same case. ». 
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4 A judgment, regularly obtained in a case where 
the equity is doubtful, or preponderates 
in favour of the plaintiff, will not be set a- 
side to let ina legal defence, which, if 
used in due time, might have defeated 
the action. Rawle vs. Skipwith & wife. 

5 Ina suit against partners, service on the sis-! 
ter of one of them, at his house, is irregu- 
lar. Abat vs. Holmes. 

6 A surveyor cannot give his opinions in evidence 
as to the proper location ofa grant. He 
must state the facts. Heirs of Farar ys. 


Page 


407 


145 


Warfield & wife, 695 


1 Parties must be bound by. the acts of their 
counsel in conducting a cause, and no re- 
lief will be afforded, on the ground that a 
case was incautiously placed before the 
court for a decision and judgment. Fur 
vs. King §& King vs. Fuz. 

8 A party cannot proceed, at once, by the via 


execuliva and the via ordinaria. If hedo, 


187 


the order of seizure is to be set aside. © 


Weimprender vs, Fleming. 


9 The code of practice does not dispense with 
an amicable demand. Bailey & al. vs. 
Baldwin. 


10 A casual residence in another parish is not 
such a change of residence, as legally to 
transfer thé domicil from the usual and 
permanent place of abode. Evans vs. 


95 


114 


Saul & wife. 247 
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11 An allegation in a petition, that the defendant * 


was a resilent of the parish where suit is 


instituted, but had left the state is suff-. 


cient to ground an attachment. Same 
case. 

12 But an allegation that the wie lives in anoth- 
er parish, will not authorise a citation to 
be sent there and served on the husband 
and wife. Such service is bad. Sume 
case. 

13 Where it appears the defendant has abscond- 
ed merely to avoid a criminal prosecution, 
and not to avoid being ciled, the case 
does not warrant an attachment, but an 
ordinary citation left at his domicil or last 
place of residence is sufficient. Same 
case 


14 Where an attachment improperly issues in a 
suit, the ordinary proceedings will go on, 
but the attachment will be dismissed at 
the plaintiff’s cost. Same case. 

15 The word “garnishee” is inserted in the En- 
glish text of 258th article, in the code of 
Practice, by mistake. It should be defend- 
ant. Same case. 

16 The wife has no legal domicil but that of her 
husband, and a citation left at his domicil, 
is legal service on her. Same case. 

17 No final judgment can be given, if there be 


no answer nor judgment by default. | Cal- 
vet § al. vs Calcet & al. - 


301 





ib 


ib, 














'. 18 Whether a defendant, who denies his signa- 
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ture to a promissory note, may, by admit- 
ting it at the trial, avoid the penalty? 


Ware vs. Elam. $29 
19 Separate judgments do not authorise a joint 
execution. ~“Dugat vs. Babin & al. 391 


20 An exception that the defendants are not lia- 

ie, because they have sold their right in 

the lottery, according to an act of the leg- 

istature authorising it, is properly over- 

ruled; the matter ought to be pleaded in 

bar, and the plaintiff has a right to take 

_ issue thereon, and to havea trial by jury. 
Sanchez vs. F. E. Church Suciely. 452 

£1 A confession of payment which will preclude 

the necessity of filirg any arswer, or 

forming the conlestio litis, can only be made 

by the defendant or one specially author 

ised t> that effect. Gasquet § al. vs. 
Johuscn. 544 


£2 If there be two defendants, and one of them 
makes a.cession of his goods—the suit, as 
to him, wi!l be transferred to the ccurt 
before whom the concu so is pending, and 
retained as to the other defendant. Rus- 


sell & al. vs. Wolff § al. C76 
£3 If the plaintiff does not prove his case,heis 
tobe nonesuited. Patin vs. Naba. 113 


24 No judgment by default can be taken, until 
all legal objections are disposed of. Rawle 
vs. Skipwih = 118 
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PRESCRIPTION. 

1 If a party agrees to go to New-York, and re- 
port himself as ready to commence work, 
inthe capacity of an engineer, for build- 
ing one or more steam engines, and to at- 
tend to the casting, erecting and putting 
up said engines, in complete operation; 
his claim for compensation; is not that of 
an overseer, but that of a workman, which 
is prescribed by the lapse of one year. 
Nichols vs. Hanse & al. 

2 Prescription will bar a recovery of land in a 
petitory action, after ten years possession 
animo domini, under a just title, against a 
resident, and twenty years against a non- 
resident, Shepherd & al vs. Carlin & al. 

3 A suit to avoid a mortgage, to the injury of 
creditors is prescribed in the same man- 
ner, as suit toavoid aconveyance. -Avart 
vs. his credilors. 

4 A suit, by a creditor to avoid a sale or fraud 
of his rights by his debtor, is prescribed 
by one year. Rivas vs. Gill. 

PRISON BOUNDS. 

1 The words of a prison bound bond need not be 
essentially the same, as those of the form 
inthe act. Bryan vs. Turnbull. 

2 The sureties on it, cannot discharge them- 
selves by surrendering the principal. 

‘al PRIVILEGE. 

1 Since the new code, the state has no privilegé 

on the estate of an insolvent sheriff, for 
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taxes collected by him and unaccounted 
for. The State vs. Wright’s ads. 316 
a ® The landlord’s privilege is not lost, by the eu- 

rators removal of property subject there- é 
.to. Robinson vs. M’Cay. 106 


PROMISSORY NOTE. 

1 The payee of a promissory note, is not bound 

to join, as plaintiff, a person not named 

on it, having a right to receive part of the 

proceeds, Morganvs. Maddoz & al. 294 
©The surrender of goods by tho payee, is a 

good consideration forthe note. Corkery 

vs. Boyle. 130 
$ The endorser of a promissory note, with pow- 

er to make such use and disposition of it, 

as she thinks proper, as long as she re- 


mains bound as the payee’s surety, is not 





bound to admit every plea which could 
be opposed to the payee. King vs. Gay- 


080. 370 
1] 4 A note, endorsed in blank, authorizes payment 
tothe holder. Bourg vs. Bringier. 507 


5 Want of consideration may be proved be- 
tween the maker and payee of a note. 
Russell & al. vs. Hall. 553 


. § RECORD. 

‘1 Where the copy of the record of suit is intro- 
duced, without the judge’s signature to the 
judgment, and another copy of the judg- 
ment is obtained and filled, with the sig- 


Vor. vit. (x.8.) 99 
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ae ’ 
nature, the record will then be taken a " 
complefe and authentic, especially where 
the date, amount, and number of such | | 
judgment corresponds with the other 
parts of the record. Dangerfield’s execu- 
trie vs. Thruston’s heirs. * o30 | 2 | 


REDHIBITORY ACTION. 





1 When the redhibitory malady did not mani- 





fest itself within three days after the sale, 13° 






evidence must be given of its previous ex- 
istence. Landreaur & al. vs, Campbell. 41g _ 


44! 





See Siave, 2. 










REGISTRY. 


1 A purchaser with a knowledge of an existing 





mortgage, cannot avail himself of the want 
of registry. Planters Bank of Ga. vs. Al- 
lard. 





a5 
196 9 









RES JUDICATA. 


1 The revocation of deed to A, forthe benefit 
of B, by a suit incourt, cannot be pleaded 






as res judicata against aclaimofB. Dis- | 

mukes & al. vs. Musgrove. 375 
2 In order that a judgment have the force of the 

thing adjudged, the object of the demand 

must be the same: in this case, the object 












in the first instance was to punish the 






debtor; in the latter case, to get back pro- 
perty fraudulently sold. Palfrey’s Syn- 
dic vs. Francois & al. 260 
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a SALE. 


—* ‘ 1 The purchase of property at a public sale, 


et 


‘ae where all the legal formalities of the sale 
r have not been .observed, is invalid and 
| gives no title. Mayfield vsteCormier & al. 246 
999 | 2 Where one of the notices of the sale is direct- 


= 


ed to be put up on the church doer,an 

omission to comply with such direction 

will vitiate such sale. Same case. ib. 

| $ The purchaser with a notice of an incumbrance 

cannot, on account of it, resist the claim 

478 of payment. Ware vs. Elam. 329 
‘44 The vendee of slaves, mortgaged to secare’ 





the price, cannot resist payment, on the 
ground, that he has sold them to a third 
person. Haden vs. Ware. 340 
5 Ina sale of a certain and limited part, taken 
136 ) from awhole tract, leaving another part 
: between the premises sold and the river; 
the words front to the river, are merely de- 
a scriptive of the position of the land sold, 
and no land passes beyond the expressed 
q limits. Cdinbre & al. ys. Kohn Gal." 572 
375 
4 6 The aels of a party subsequent to a sale, may 
be given in evidence to show that such 
sale was fraudulent. Reels‘vs. Knight. 267 
| 7 When the enquiry ts, whether a sale was bona 
fide or not, the whole conduct of the par- 
ty whose acts are assailed, before and a>" 
ter, as well as at the time the contract Was 
made, may be enquired into. Same case. 1b. 
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8 Title cannot be claimed to the property of a *; 
intestafe, in this State, under a sale by © a 
an administrator appointed in Georgia, 3 
Morris & al. vs. Thames. 687 
9 If the vendor, after the sale, does any act to 
impair the title, or possession, of his ven- 
dee, he cannot recover until he replaces 
the buyer in the same situation he was at 





the time of the purchase.. Woodruffvs. * 
Wederstrandt & al. 708 
10 Ina sale under execution, if the terms be 














that as soon as the buyer pays, the title 





will pass; he must pay before he acquires. | © 
it. Baudin ys. Roliff & al. 98 
11 Where a creditor in Kentucky, assenis that 














. certain property of his debtor, may be ta- 





ken to Louisiana, by an agent or trustee 





and sold, the proceeds to be applied to 





the payment of his lien and debt, he cannct 
attack the sale of such agent as fraudu- 








lent, because by his subsequent miscon- 





duct he failed to“receive the procecds. 
Miles vs. Oden & al. ° 214], 
12 It is a principle of the common law, that a 
bona fide purchaser, is net affected by 
Sraud in his vendor towards those from whom 
he obtained the property, if he has a legal . . 
title tothe thing sold. Same case. tb. 
13 Asale, made without the authority of justice, | 


























is not binding on the creditors of a succes- 
sion, and they have a right to call on 
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the person making it to pay them the val- 


ue of the object sold. Ballo & al» ys. 


Wilson. 344 


14 The party cited in warranty has a right to 
receive the money which the plaintiff is 
directed to pay before he can recover pos- 
session, in case it is shown the defendant 
had not paid the purchase money. Da- 


quin & al. vs. Coiron & al. 608 


SEIZURE. : 
1 The rights of the seizing creditor cannot be 


greater than those of thedebtor. Heirs. . 


of Ballio vs. Poisset. 


SEQUESTRATION. 

1 If a sequestration be obtained against an ab- 
sent debtor, he may on his return disprove 
the facts sworn to Kennedy & al. vs. Dete- 
lin. : 


SHERIFF. 

1 A sheriff, sued for the taxes he was bound to 
collect, must show he failed in doing so, 
after having used proper diligence. Police 
Jury vs. Bullit & al. 

2 A sheriff cannot make a new levy under a 
writ, the return day of which has expired. 
Dugat vs Babin. 

$ Asheriff’s deed‘does not pass the property of 
the defendant in execution, unless there 
be a judgment. Donaldson vs. Rouzan. 

4 But if the debt has been paid, he cannot recov- 


336 


150 


$23 


391 


162 
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Spies 
er his property without paying the pur- 
chaser. Same case. - 
5& Under the act of 1817, a sheriff who sold pro- 
perty, subject to a mortgage, could not 
collect from the purchaser the amount of 
the mortgage. Adams vs Duprey. 470 


SHIP. 
1 Ifthe master gives a receipt for goods left on 
the beach; they are at the risk of the ship. 
Fisher & al. vs. Brig Norval & al. 120 


SIMULATION. 

1 Parol proof of simulation, in written contracts 
is not admissible in cases where the party 
whose interest may be to prove it might 
have taken a counter-title. Dalon’s Syn- 

dic vs. Lacroiz. 


SLAVE. 


1-A planter who permits his slaves to earn mo- 


544 





ney for themselves,by cordelling ships, has 
' no action in case one of them be drowned 
accidently in doing so. Morgan’s Syndics 
vs. Fiveash. 588 
2 Knowledge in a purchaser, that a slave is 
diseased, will not defeat his action of red- 
hibition; it must be shown, he knew the 
disease was incurable, ‘or that, without 
knowing that he bought the chance of the 
slave’s recovery. Hepp vs. Parker. 473 


STEAM BOAT. 
1 The party, who claims from the owners of 























159 


Page 
steamboat, for a slave carried away in her, 


PRINOIPAL MATTERS. 


must show, that they could have prevent- 
edit. Palfrey vs. Kerr & al. 503 


SURETY. 
1 The surety on a bond, with the condition that 
the principal shall not depart without 
leave of the court,may surrender him. 
Jayne & al vs. Coz. 168 
2 The 3032 art. of the Louisiana Code, which 
provides that a prolongation of the term 
of payment granted to the principal debt- 
or, without the consent of the surety, op- 
erates a discharge of the latter: applies to 
acase where the creditor merely suspends 
foraterm, his right of suing. Moore vs. 
_ Broussard. 277 
3 The creditor who has a surety, is not compel- 
led to sue his principal debtor. Same case. 1b. 
4 The sureties on a sheriff’s bond, are liable for 
the taxes on suits. P. Jury vs. Bullit & al. 323 
TAX. 
1 The power of summarily enforcing payment of 
a tax, cannot be exercised in regard to 
other taxes. Police Jury vs. Bullitt & al. 323 
2 The state is not bound to show the amount of 
taxes actually collected. Same case. ib. 
3 A tax levied on the stock in trade of an insur- 
ance company, extends to capital secured 
as well as paid in. ZL. J. Company vs. 
Morgan & al. 629 
4 The oath of the president and directors, is 












ay. 
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not conclusive as to the amount:of stock. " & 2 
. wag 

Same case. : ib, 2% 
5 A legislative exposition can only resu!t from 
proceedings of both houses, approved by 


the executive, or persisted in according to 













je 

the constitution, without their approba- 

tion. L. I. Company vs. Morgan &al. 680 
TRANSFER. 


1 Until due notice is given of the transfer of a 


claim, by the transferee to the person on { V1 
whom it is given, a credilor of the fransfcr, 
or or assignor may legally seize, and ap- 
propriate it to his own debt. Carlin ys.Du- 
martrail. 212 


TRESPASS. 


1 Trespassers cannot call in warranty those un- 








der whose authority they acted. Turne' 
& al. vs. Lee & al. 548 
2 The corporation of New-Orleans, have the 







right to consider an act in violation of 






their ordinances relative to the port of 






New-Orleans, as a nuisance, and have the 







power to abate it. Same case. 1b. 


TUTOR. 


1 A tutor is subrogated to the rights of a credi- 
tor paid byhim. allio & al. vs. Wilson. 344 

2A minor cannot sue his tutor, for the 
delivery of his estate, till after settle- 
ment in the court of probates. Brooke 

vs Pool. 















665 








a 
| }4 One in possession of property of the United 
States, cannot be forcibly ousted. Bailey 
vs. Tuylor. 124 


@ The country between the Iberville and Perdi- 


6. 


0 
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UNITED STATES. 


do rivers, is part of the territory ceded by 
France to the U. States. Garcia vs. 
Hatchell. 398 


VERDICT. 


| j Where the jury seal up a verdict in their room, 


and on coming into court vary ifs terms, the 
latter verdict shall stand as the true one. 
Rousseau & al. vs. Dayson. 273 
@ In acase of fraud, where the evidence is not 
positive, but when the jury unanimously 
concur in a verdict, on hearing the testi- 
mony fall from the lips of the witness, 
the court must be clearly satisfied the ju- 











ry erred, before the verdict will be dis- 
turbed. Same case. ob. 


, 


WARRANTY. 


1 When the plaintiff recovers but is directed te 


pay a sum of money before he can enter 
on the premises, a certain time will be fix- 
ed for the payment thereof, and in default 
of his doing so,execution may issue against 
him. Daquin § al. vs, Coiron § al. 6038 
2 The claim of the buyer against the vendor in 
warranty, in case of eviction, under the 
Vou. vir (N.s.) 96 
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old c. code, is defined at page 354, art. 54, 

which determines the mannerand amount ~ 

of restitution. Nerauli’s heirs & wife ys. " 

D’ Enclos. 185 | 
3 If a vendee fails to call his vendor in warranty, 


ff a 


the latter is not liable for any costs or 
damages, which result from defending the 
action. Delacroix vs. Cenas’ heirs 356 


4 The vendor called in warranty, may defend = 
the suit, or confess judgment, as he thinks 
proper. Same case. ib. 

5 But ifthe vendee supposes, he does so through $8 

collusion, he may defend the suit on his 


‘ own responsibility. Same case. ib, , 
WILL. | 


1 A will made in one state, and admitted to pro- 
bate in another, may be ordered for exe- 





cution in this state, on producing the re- at 
cord of its having been admitted to pro- 

bate by any court of competent jurisdic- 

tion. State vs. Parish Judge of Iberville. 585 


2 Persons suing the instituted heirs to set aside 
the will, thereby become liable to be sued 
by a creditor of the testator and made to 
pay the whole. Dangerfield’s executriz vs. 
Thruston’s heirs. 232 


45" 















ot 








WITNESS. 


1 The daughter, who has received her share of 
her ancestor’s succession, is still an incom- 










7 
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a petent witness in a suit against the other 


185 heirs of the succession. -Dangerfield’s ex- 
’ ecuérix vs Thruston’s heirs. 232 


@ A surety, who has released his principal, by a . 
novation of the debt, is still an incompetent 
witness for the principal to establish the 
novation.  Lesassier, curator, &c. vs. 

| Herizel & al. ‘ 265 


$ Such surely is interested to defeat the action 

against the principal ; because, if the latter 
Fy is condemned to pay, he would have a 
right to call onthe surely, who is bound by 
the novation, for the debt and costs in- 
curred by his failure to discharge the obli- 


gation. Same case. wb 





4 Witnesses cannot be examined after the day 
stated in the notice for their examination. 
Flower & al. vs. Swift. 449 


}5The corroborating circumstance which the 
code requires in addition to the testimony ’ 





of one witness, cannot be drawn from his 
testimony. Cormier vs. Le Blanc 457 
32 if 6 The witness’s declarations, in the absence of 
the party who presents him, may be re- 
ceived, to discredit the former. Barkley 
vs. Bills. 496 


1 The endorser, who has not been duly notified 
of the protest, is a competent witness on 
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the part of the maker, to prove payment, Bg 


Bourg vs. Bringier. 


8 The part of a witness’s testimony, ewig 


what he heard others say, must be rojo : 
ed. Perillat vs. Puech. 
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